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the Federal agency have agreed to use
alternative time frames for the Federal
agency response. The response must in-
clude a description of measures pro-
posed by the agency for avoiding, miti-
gating, or offsetting the impact of the
activity on EFH. In the case of a re-
sponse that is inconsistent with NMFS
Conservation Recommendations, the
Federal agency must explain its rea-
sons for not following the recommenda-
tions, including the scientific justifica-
tion for any disagreements with NMFS
over the anticipated effects of the ac-
tion and the measures needed to avoid,
minimize, mitigate, or offset such ef-
fects.

(2) Further review of decisions incon-
sistent with NMFS or Council rec-
ommendations. If a Federal agency deci-
sion is inconsistent with a NMFS EFH
Conservation Recommendation, the As-
sistant Administrator for Fisheries
may request a meeting with the head
of the Federal agency, as well as with
any other agencies involved, to discuss
the action and opportunities for resolv-
ing any disagreements. If a Federal
agency decision is also inconsistent
with a Council recommendation made
pursuant to section 305(b)(3) of the
Magnuson-Stevens Act, the Council
may request that the Assistant Admin-
istrator initiate further review of the
Federal agency’s decision and involve
the Council in any interagency discus-
sion to resolve disagreements with the
Federal agency. The Assistant Admin-
istrator will make every effort to ac-
commodate such a request. NMFS may
develop written procedures to further
define such review processes.

(1) Supplemental consultation. A Fed-
eral agency must reinitiate consulta-
tion with NMFS if the agency substan-
tially revises its plans for an action in
a manner that may adversely affect
EFH or if new information becomes
available that affects the basis for
NMFS EFH Conservation Rec-
ommendations.

§600.925 NMFS EFH Conservation
Recommendations to Federal and
state agencies.

(a) General. Under section 305(b)(4)(A)
of the Magnuson-Stevens Act, NMF'S is
required to provide EFH Conservation
Recommendations to Federal and state
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agencies for actions that would ad-
versely affect EFH. NMFS will not rec-
ommend that state or Federal agencies
take actions beyond their statutory
authority.

(b) Recommendations to Federal agen-
cies. For Federal actions, EFH Con-
servation Recommendations will be
provided to Federal agencies as part of
EFH consultations conducted pursuant
to §600.920. If NMFS becomes aware of
a Federal action that would adversely
affect EFH, but for which a Federal
agency has not initiated an EFH con-
sultation, NMFS may request that the
Federal agency initiate EFH consulta-
tion, or NMFS will provide EFH Con-
servation Recommendations based on
the information available.

(c) Recommendations to state agencies—
(1) Establishment of procedures. The
Magnuson-Stevens Act does not require
state agencies to consult with the Sec-
retary regarding EFH. NMFS will use
existing coordination procedures or es-
tablish new procedures to identify
state actions that may adversely affect
EFH, and to determine the most appro-
priate method for providing EFH Con-
servation Recommendations to state
agencies.

(2) Coordination with states on rec-
ommendations to Federal agencies. When
an action that would adversely affect
EFH is authorized, funded, or under-
taken by both Federal and state agen-
cies, NMFS will provide the appro-
priate state agencies with copies of
EFH Conservation Recommendations
developed as part of the Federal con-
sultation procedures in §600.920. NMFS
will also seek agreements on sharing
information and copies of recommenda-
tions with Federal or state agencies
conducting similar consultation and
recommendation processes to ensure
coordination of such efforts.

(d) Coordination with Councils. NMFS
will coordinate with each Council to
identify the types of actions on which
Councils intend to comment pursuant
to section 305(b)(3) of the Magnuson-
Stevens Act. For such actions NMFS
will share pertinent information with
the Council, including copies of NMFS’
EFH Conservation Recommendations.
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